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empty right, if the corporation may not transact business ;
the right to exist is therefore inextricably bound up with
the right to carry on the business. But as regards a
foreign corporation, the two things are distinct, and the
state can tax only the privilege of carrying on the business
within its borders. The corporate franchise has no existence
apart from the laws of the state which created it. In order
to avoid trouble, therefore, the corporation tax is usually
imposed on " the corporate franchise or business ; " and the
New York tax has been upheld as applicable to foreign cor-
porations as a tax on their business, not on their franchise.1

The denial of the right to tax the franchises of foreign
corporations applies equally to corporations chartered by the
United States which are not legally foreign corporations.2
Even national banks cannot be subjected to license or priv-
ilege taxes.8 Some recent cases in Pennsylvania have even
held that the tax on capital stock is invalid as to stock
invested in a patent right, because such taxation involves a
property right which depends for its existence exclusively
on the federal constitution and on an act of Congress.41 This
seems to be an extreme application of the general principle,
which, if persisted in, will have important economic results.
It will render a great part of our corporation tax laws prac-
tically nugatory. For almost every corporation utilizes
something covered by a patent; and if it is held that the
capital stock represents in whole or in part this patented
property, the corporation would to that extent escape taxation.

Subject to these qualifications and to the principle, to be
discussed below, that no commonwealth may impose a fran-

* People vs. Equitable Trust Co. of New London, Conn., 96 N. Y. 396.

* California vs. Southern Pacific 11. R. Co., 127 U. S. 40.    See Cal. Code,
gee. S665, amended March, 1891.

8 Mayor vs. National Bank of Macon, 50 Ga. 648; City of Carthage vs.
Bank of Carthage, 71 Mo. 508 ; National Bank of Chattanooga vs. Mayor, 8
Heiskell 814.

* Common wealth vs. WestingUonse Co., 161 Fa. State 265;  Common-
wealth vs. Air Brake Co., id. 266; Commonwealth vs. Philadelphia Co., 157
Pa. 527 ; Commonwealth vs. Lehigh C. and I. Co., 1C2 Pa. 603.